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STATEMENT OF QUESTIONS PRESENTED 


1. May a District Court dismiss a case for forum non 
conmvemens where no showing of inconvenience is made by 
the defendant? 

2. May a District Court dismiss a case for forum non 
conveniens where plaintiff’s ability to present his case is 
likely to be impeded if he is not allowed to proceed in this 
forum. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court 
dismissing the complaint in this case on the ground of 
forum non conveniens. The jurisdiction of this Court is 
based on 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


On October 49; 1967, the appellant, a citizen of the State 
of Virginia, brought this action in the District Court for the 
District of Columbia against the appellee, a citizen of the 
State of Virginia. In this action the appellant seeks dam- 
ages on the ground of malicious prosecution against him 
on the part of the appellee. The District Court’s jurisdic- 
tion over this case is based on Section 1-521 of the District 
of Columbia Code. Service was made on the appellee on 
October 11 while he was in the District of Columbia. 


This case is a companion case to the case of Westreich v. 
McFarland, which is No. 21517 on appeal before this Court. 
Both are actions for malicious prosecution arising out of 
the same subject matter and both complaints were filed 
at the same time in the District Court. 


At approximately 4:00 p.m. on October 17, counsel for 
appellant received notice that appellee had requested a 
hearing before the District Court at 9:30 am. the next 
morning, October 18, at which he would move, as an emer- 
gency matter, to dismiss the complaint in this case and in 
the case of Westreich v. McFarland on the ground of forum 
mon conmvemens. Counsel for appellant had no opportunity 
to consult with appellant prior to this hearing or otherwise 
prepare adequately for said hearing. A brief hearing was 
held at approximately 10:15 a.m. on October 18 at the con- 
clusion of which the complaints in this case and in the case 
of Westretch v. McFarland were dismissed by the Court on 
the ground of forum non conveniens. 


In order to avoid the running of the statute of limitations, 
appellant, on October 19, 1967, filed another complaint in 
the Cireuit Court of Arlington County, Virginia, which was 
the only other forum available to him. However, appellant 
believes that the dismissal of his case by the Court below 
was in error. And since the District Court for the District 
of Columbia continues to be the forum convenient to him, 
appellant has brought this appeal. 
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ARGUMENT 


1. Appellant’s Choice of Forum Should Have Been Respected 
by the District Court Since No Inconvenience to Appellee 
Was Shown. 


Appellant brought this action in the District Court for 
the District of Columbia for several reasons. Mr. 
Westreich wished to have his case heard in a federal forum 
and appellant believed that, for the convenience of all con- 
cerned, his case should be heard together with Mr. West- 
reich’s. Further, appellant expects that the major portion 
of his case will relate to proving damages and that the pre- 
ponderance of his evidence in this regard will be adduced 
from representatives of, and records of, financial institu- 
tions located in the District of Columbia. Moreover, the 
preponderance of the damages alleged by appellant in this 
action were incurred in the District of Columbia. Finally, 
as will be further discussed below, appellant’s ability to 
secure records and testimony from the above described Dis- 
trict of Columbia organizations is substantially greater 
in the District Court for the District of Columbia than in 
the Circuit Court of Arlington County. 


Thus, the District Court for the District of Columbia 
was and continues to be convenient to the appellant. And 
the Supreme Court stated in Gulf Oil Corp. v. Gilbert, 330 
U.S. 501, 508 (1947): ‘‘. . . unless the balance is strongly 
in favor of the defendant, the plaintiff’s choice of forum 
should rarely be disturbed.’’ 


At the same time, no inconvenience has been shown by 
the appellee, and, in fact, there is none that can be shown. 
Appellee works and resides in Arlington, Virginia and his 
home and office are not more than 4 miles by road from 
the District Court for the District of Columbia. As to any 
witnesses whom appellee might call, it will certainly be 
as easy, if not easier, for appellee to arrange for their 
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appearance in this District Court as in any other court 
where this action could be brought. Furthermore, since 
this District Court is the only federal court with jurisdic- 
tion over this case, if both this case and the Westreich case 
are not heard in this District Court, then they will be heard 
in different courts: one in federal court and one in the 
Cireuit Court for Arlington County, Virginia. Since these 
two cases are virtually identical this would appeal to be 
an unnecessary burden to impose upon the courts. And, 
as previously indicated, it would also appear to be incon- 
venient to all concerned. 


The doctrine of forum non conveniens is a court made 
doctrine which is based on equity and designed to prevent 
oppression of a defendant. As stated in Moore, Federal 
Practice 4.02[5] (1966) : 


‘Along with concepts of venue and territorial limita- 
tions on service of original process, the doctrine of 
forum non convemiens protects a defendant against 
being forced to litigate in a place of plaintiff’s choosing 
which may be unfairly burdensome on defendant.’ 
(Emphasis added.) 


And the Supreme Court has stated that the doctrine results 
from the fact that: 


‘‘A plaintiff is sometimes under temptation to resort 
to a strategy of forcing the trial at a most inconvenient 
place for an adversary, even at some inconvenience to 
Gaye: Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 


Here, no burden whatsoever to the appellee has been 
shown. Nor is there any evidence that appellant has sought 
to have the trial take place at an inconvenient place for 
the appellee. Rather, the Court below was asked to dis- 
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miss this complaint, and did so, solely on the ground that 
it could thereby reduce its docket. It is true that courts 
have taken this factor into consideration in forum non 
conveniens cases. The Supreme Court considered this to 
be a factor in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 
(1947). But, as a reading of the Gulf Oil decision makes 
clear, it is only one among many factors, and it cannot 
become by itself the basis for dismissal of a case where 
there is no unfair burden to the defendant. For this 
would completely divert the doctrine from its purpose. 


Thus, the doctrine of forwm non conveniens is simply not 
a doctrine designed to enable courts to clear their dockets. 
It is a doctrine founded in equity and designed to ensure 
that a defendant is not oppressed. ‘This is made abun- 
dantly clear in Altman v. Central of Georgia Railway, 124 
U.S. App. D.C. 155, 363 F. 2d 284 (1966), cert. den. 384 
U.S. 920 (1966), which constitutes the most recent discus- 
sion of this doctrine by this Court. There, this Court 
stated, at 286: 


‘‘The decisions rarely support invocation of the 
doctrine forum non conveniens, and when they do it is 
to prevent imposition upon a defendant of undue vexa- 
tion or oppressiveness.’’ 


See also in this regard, Daguila v. Schlosberg, 102 U.S. App. 
D.C. 366, 253 F. 2d 888 (1958) ; Caspar v. Devine, 103 U.S. 
App. D.C. 198, 257 F. 24 197 (1958); and Wiren v. Laws, 
90 U.S. App. D.C. 105, 194 F. 2d 873 (1951). 


In short, since the appellant has good reasons for bring- 
ing his action in the District Court for the District of 
Columbia and since there has been no showing of vexation 
or oppression on the part of the appellee, the appellant’s 
choice of forum should clearly be respected. 


6 


2. Dismissal for Forum Non Conveniens Will Impede Appellant 
in the Presentation of His Case. 


As previously indicated, one of the reasons appellant 
filed this action in the District Court for the District of 
Columbia, rather than the Circuit Court for Arlington 
County, Virginia, was that his ability to secure records and 
testimony pertinent to his case is substantially greater 
in the former court. 


Appellant expects that the preponderance of his evidence 
as to the substantial damages which he has suffered will 
be adduced through representatives and records of financial 
institutions in the District of Columbia. The financial in- 
stitutions in question will necessarily be uncooperative 
with respect to supplying this information, since it will in- 
clude suck private material as credit ratings and other 
information pertaining to applications for financing by 
appellant and by organizations with which appellant is 
associated. For the most part, these institutions do not 
have offices in Virginia and a Virginia state court does 
not have power over them. 


While the District of Columbia Code contains a pro- 
cedure under which District witnesses are made available 
to out of state courts under certain circumstances in 
criminal cases (see District of Columbia Code, Section 
23-801, et seg.), there is no such procedure with respect to 
civil cases. Nor is there any provision under which records 
located in the District of Columbia can be secured for a 
civil trial outside of the District. The appellant could take 
depositions in the District of Columbia, but this would not 
constitute an effective substitute. 


In short, by having to pursue his case in a Virginia state 
court, appellant will be substantially impeded in his ability 
to present evidence at trial as to the damages he has suf- 
fered. And this fact alone makes clear that the applica- 
tion of the doctrine of forum non convemens to this action 
is neither meet nor just. 
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CONCLUSION 


For the foregoing reasons, it is submitted that the order 
below should be vacated and the District Court instructed 
to retain jurisdiction over this case. 


Respectfully submitted, 


Roczer A. CLuark 
Antony F’. Essave 
Rovati, Kozczt, Roczrs & WELLS 
1730 K Street, N. W. 
Washington, D.C. 20006 


Attorneys for Appellant 
Of Counsel: 
Sruagr A. Jackson 
Roya, Korcen, Rocers & WELLS 
1730 K Street, N.W. 
Washington, D.C. 20006 
Maxrtos & Marros 


3700 Massachusetts Avenue, N.W. 
Washington, D.C. 20007 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| Civil Action No. 2601-67 


Wuium G. Brakerrerp, 4611 36th Street, 
North, Arlington, Virginia, Plaintiff 


Vv. 


Waurer P. McFantanp, 309 East Jefferson, 
Falls Church, Virginia, Defendant 


Complaint 
1. This Court has jurisdiction of this cause of action 
pursuant to the provisions of District of Columbia Code 
§ 11-521. The amount in controversy exceeds, exclusive of 
costs and interests, the sum of $10,000....... 


The remainder of the Complaint is identical to the com- 
plaint in Westreich v. McFarland (No. 21517), which com- 
plaint is set out in full in the Joint Appendix in that appeal 
and is incorporated by reference herein. 

eB _ @ . 

The Order Appealed From, Notice of Appeal and Tran- 
script of Hearing are also identical (except for captions) 
to those in Westreich v. McFarland (No. 21517), which are 
set out in the Joimt Appendix in that appeal and are incor- 
porated by reference herein. 
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Wares P. McFartanp, Appellee 


Appeal From an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


I. The Authorities Cited by Appellee Do Not Support the 
Application of the Doctrine of Forum Non Conveniens 
to the Case at Bar 


Appellee places principal reliance on three cases: Gulf Oi 
Corp. v. Gilbert, 330 U.S. 501 (1947), Gross v. Owens, 95 
U.S. App. D.C. 222, 221 F. 2d 94 (1955) and Nee v. Dillon, 
99 U.S. App. D.C. 332, 239 F. 2d 453 (1956). Neither these 
cases, nor any others cited by appellee, support the applica- 
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tion of the doctrine of forum non conveniens to the case at 
bar. 


Appellee’s discussion of the Gulf Oz decision fails to 
bring out an essential aspect of that case. This is that the 
court where the case was to be tried was in New York City 
which, as the court pointed out at 330 U.S. 511, was 400 
miles from Lynchburg, Virginia which was the scene of 
the accident from which the controversy arose. As a re- 
sult, the court concluded that ‘‘. . . to fix the place of trial 
at a point where litigants cannot compel personal attendance 
and may be forced to try their cases on deposition, is to 
create a condition not satisfactory to Court, Jury or most 
litigants.’’ Ibid. See also in this regard, Fitzgerald v. 
Westland Marie Co., 369 F. 2d 499 (2nd Cir., 1966), cited 
in appellee’s brief (pp. 7-10). This is not the situation in 
this case. Indeed the situation here is the very opposite. 
For it is the appellants who are seeking to have this action 
remain in a forum where they can ‘‘compel personal at- 
tendance’’ of witnesses and not ‘‘be forced to try this case 
on deposition.’’? Thus, the argument made here by appel- 
lants in opposing dismissal for forum non conveniens is 
remarkably similar to what the petitioner, Gulf Oil Corpora- 
tion, argued in support of the application of forum non 
conventens in that case. See summary of brief of petitioner, 
91 L.ed. 1056, at 1057-8. 


With respect to Gross v. Owens, there are two key dif- 
ferences between that case and the situation here. First 
the subject matter of the Gross case, which was a negligence 
suit arising out of a car accident in Maryland between two 
Maryland residents, could not, by its nature, extend into 
the District of Columbia. Here the suit is essentially one 
for damages to business reputation and ability to carry on 
business effectively. The District of Columbia is obviously 
the financial and business center for the Metropolitan area. 
And thus the nature of this case itself causes it to extend 
into and directly concern the District of Columbia. Sec- 
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ondly, and as result of this, a preponderance of appellants’ 
witnesses' and documentary evidence will come from the 


District. Again this was not the case in Gross v. Owens. In 


sum, this case, due both to its nature and to the manner 
in which appellants must prove their injury, directly in- 
volves the District of Columbia. 


The third case chiefly relied on by appellee, Nee v. Dillon, 
is not a forum non conveniens case and that doctrine was 
not even a matter in issue before the court. The only rele- 
vance of the case is a passing comment in the opinion to 
the effect that the case was of a type as to which the trial 
court should make inquiry with respect to the application of 
the doctrine. 239 F. 2d 955. Thus, the Nee case can hardly 
stand as authority of any kind with respect to the case here 
at issue. 


It should also be noted with respect to both the Gross 
decision and the Nee ‘‘passing comment’’, that this Court 
has subsequently rendered a number of decisions with re- 
spect to forum non conveniens. These include Caspar v. 
Devine, 103 US. App. D.C. 193, 257 F. 2d 197 (1958), 
Daquila v. Schlosberg, 102 U-S. App. D-C. 366, 253 F. 2d 
888 (1958), and Altman v. Central of Georgia Railway, 124 
US. App. D.C. 155, 363 F. 2d 284 (1966), cert. den. 384 U.S. 
920 (1966), all of which are cited in appellants’ brief (p. 5), 
and North Branch Products, Inc. v. Fisher, 109 US. App. 
D.C. 182, 284 F. 2d 611 (1960), cert. den. 365 U.S. 827 (1961), 
cited in appellee’s brief (pp. 7-8). These cases, particularly 
the Altman case, represent the current thinking of this 
Court with respect to the doctrine of forum non convemiens. 
And it is submitted that the reasoning and considerations 
set out in these opinions clearly result in a finding that this 
is not a proper case for invocation of this doctrine. 


2 It should be mentioned that appellee asserts in its brief (e.g. p. 5 and 12) 
that all the witnesses in this case will come from Virginia and none from 
the District. This is simply not so, as appellant Brakefield made clear in his 
brief (Brakefield p. 6). 
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II. Appellee’s Attempted Rebuttal of Appellants’ Showing of 
Inconvenience Is Without Merit 


In an apparent attempt to counter appellants’ showing of 
inconvenience to them if this case is not tried in the Dis- 
trict Court, appellee argues (p. 13) that if there will be 
difficulty in producing District witnesses and evidence in 
Virginia then by the same token there will be difficulty in 
producing Virginia witnesses and evidence in the District. 
This simply is not true, and appellee seems to have missed 
the point entirely. Virginia state court process is hmited 
to Virginia. Thus, a Virginia state court cannot summon 
before it out of state witnesses or documentary evidence. 
However, this District Court, being a Federal Court, has 
power to summon witnesses and documentary evidence from 
up to 100 miles away, per Rule 45(e) of the Federal Rules 
of Civil Procedure. This 100 mile radius obviously in- 
eludes all of the portion of Virginia that is conceivably 
relevant to this case. Thus, there can be no possible in- 
convenience resulting from trial in the District Court, and 
appellee’s argument to that effect is completely without 
merit. 

Appellee also argues (p. 13-14) that the undesirable al- 
ternative to trial in the District Court, namely the trial of 
appellant Westreich’s case in the Northern District of Vir- 
ginia and of appellant Brakefield’s case in the Arlington 
Circuit Court, could have been avoided by appellant West- 
reich if he had filed his case in the Arlington Circuit Court 
rather than in the Northern District. Again, appellee’s 
contention appears premised on a failure to recognize the 
key difference in the power of those two courts in the par- 
ticular circumstances of this case. For what appellee is sug- 
gesting is that Westreich should have subjected himself to 
the same serious limitation on his ability to try his case 
effectively as appellant Brakefield will face if he must pro- 
ceed in the Arlington Circuit Court. (See brief of appellant 
Brakefield, p. 6.) This would certainly be most unfair to 


5) 


Westreich. Thus, appellee’s contention in this regard is 
again completely without merit? 

At the same time it should be noted that appellee cites in 
his brief (pp. 7-8) the case of Mobil Tankers Co. v. Mene 
Grande Oil Co., 363 F. 2d 611 (3rd Cir., 1966). There the 
3rd Circuit reversed a district court’s forum non convemens 
dismissal, holding that such dismissal would unfairly force 
the appellant into a court where its ability to discover evi- 
dence would be substantially reduced. This is the very 
situation faced by the appellants here. 


III. Appellee’s Attempt To Moot This Appeal Should 
Not Be Condoned 


Appellee’s final contention (pp. 17-18) is that this appeal 
has been made moot by the fact that appellants were forced 
to refile their cases in other courts to avoid the running of 
the statute of limitation. 


In effect, appellee first brought on and served a motion to 
dismiss appellants’ action in the District Court with two 
days remaining before the statute of limitation expired, and 
now, after appellants necessarily refiled their cases to pro- 
tect themselves against expiration of the statute, he seeks 


2 Appellants note that appellee seems to claim (p. 12) that, since counsel 
for appellants did not discuss the convenience of the District of Columbia to 
the appellants at the hearing below, there cannot really be any. The lack 
of merit of such an argument is clear. But beyond this, it is a rather sur- 
prising argument in that it amounts to appellee trying to take advantage of 
a situation created by appellee himself. As pointed out in appellants’ brief, 
service of the complaints in this case was made on October 11. Appellee, 
after allowing himself time to prepare a memorandum of authorities, gave 
notice to appellants’ counsel at approximately 4.00 P.M. on October 17 that 
appellee would bring on an emergency hearing the next morning at 9:30 A.M. 
at which he would move to dismiss on the ground of forwm non conveniens, 
and that no request for a continuance would be agreed to. Appellants’ 
counsel who had prepared the complaints and decided on the forum, Mr. Stuart 
Jackson, was unavailable in New York, and Mr. Roger Clark, who had no 
previous contact with this matter, appeared the mext morning primarily to 
ask the Court for time in which to prepare a response. (See Joint Ap- 
pendix, pp. 11-12.) Mr. Clark was not prepared to argue the particular cir- 
cumstances of the case and did not do so. Appellee’s apparent attempt to take 
advantage of this situation seems questionable at best. 
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to claim that this refiling, to which he forced the appellants, 
precludes them from appealing the order of dismissal. The 
unfairness of such a proposition seems clear. 


But not content with this, appellee even goes on to argue 
that his efforts to bring on a motion to dismiss the case 
which appellant Brakefield was forced to refile in the Arling- 
ton Cireuit Court have impaired this Court’s ability to 
consider this appeal. Thus, appellee seems to assert that 
he has been attempting to undermine this Court’s ability to 
review this case by ‘‘pushing along’’ one of the cases that 
appellants were forced to file in other courts. And he some- 
how seems to expect this Court to approve and reward such 
a tactic. Appellants submit that this Court clearly should 
not submit to such a procedure, nor deny appellants their 
right of appeal on the basis of this or any other such ground. 


CONCLUSION 


In light of the points set forth in appellants’ brief and 
the discussion herein of appellee’s counter arguments, it is 
submitted that the order below should be vacated and the 
District Court instructed to retain jurisdiction over this 


case. 
Respectfully submitted, 
Rocer A. Cuark 
Antuonry F. Essave 
Royall, Koegel, Rogers & Wells 
1730 K Street, N. W. 
Washington, D. C. 20006 
Of Counsel: Attorneys for Appellant 


Sruart A. Jackson 
Royall, Koegel, Rogers & Wells 
1730 K Street, N. W. 
Washington, D. C. 20006 


Maktos & Maktos 
3700 Massachusetts Avenue, N. W. 
Washington, D. C. 20007 
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